IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1434

GRAND BRI TTAIN, INC., d/bla
Brittain Adult Bookstore,
d/b/a Gand Street Adult Theater
and Bookst or e,
Pl ai ntiff-Appellant,

ver sus

THE CITY OF AMARI LLO, TEXAS,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

( July 26, 1994 )

Bef ore GOLDBERG, H Gd NBOTHAM and EM LIOM GARZA, Circuit Judges.
PER CURI AM

Grand Brittain, Inc., operator of an adult bookstore and an
adult theater in Amarill o, Texas, sued the city all eging that | ocal
adult business ordinances violated the First and Fourteenth
Anendnents.” The district court held portions of the ordi nances
unconstitutional, severed them and upheld the remainder. G and

Brittain, on appeal, alleges a lack of adequate procedural

These Amarill o ordinances are attached as Appendi ces A,
B, and C. See generally Amarillo, Tex., Odinance 5862 (June 18,
1990) (zoning); Amarillo, Tex., Odinance 5863 (June 18, 1990)
(licensing), as anended by Amarillo, Tex., O dinance 5942 (Jan.
2, 1992) (procedural safeguards).




safeguards and a failure to permt adult businesses to operate. W
affirmexcept in one respect.

On June 12, 1990, Amarill o passed Ordi nance No. 5862 anendi ng
the zoni ng chapter of the Amarill o Minici pal Code by adopti ng adul t
busi ness regul ati ons governing view ng booths, requiring spacing
from uses determned inconpatible by the city comm ssion
regulating zoning district |ocations, requiring specific use
permts, and requiring anortization of nonconform ng uses. On the
sane day, the city passed Odinance No. 5863 anending the
anmusenents chapter of the Amarillo Muinicipal Code by requiring
adult businesses to obtain a license from the Chief of Police
requiring conpliance with other munici pal codes, prohibiting mnors
fromthe businesses, and regul ating the view ng boot hs.

I n June 1991, the Texas Legi sl ature anended Chapter 243 of the
Texas Local Governnment Code to give district courts jurisdictionto
hear appeals fromlicensing decisions affecting adult busi nesses.
Amarill o passed Ordi nance No. 5942 on Decenber 24, 1991, anendi ng
t he amusenent chapter of the Amarillo Minicipal Code, as already
anended by Ordinance No. 5863, to |limt the tinme in which adult
busi ness licenses nust be granted and to incorporate the appea
provi sion of Chapter 243 of the Texas Local Governnent Code.

| .

Ordinance 5862 requires that structures housing adult
busi nesses be | ocated at |east 1,000 feet fromresidential zoning
districts and fromresidences, churches, public or denom nati onal

school s, hospitals, licensed child care facilities, hotels, notels,



par ks, playgrounds, play fields, public stadiuns, other adult
busi nesses, or religious, charitabl e, or phi | ant hropi c
institutions. Grand Brittain operates adult businesses wi thin 1000
feet of residential properties and, under Odinance 5862, nust
relocate themw thin three years after the effective date of the
ordinance to a light or heavy industrial zone.

Under City of Renton v. Plavytine Theatres, Inc., 475 U S. 41,

46-48 (1986), O di nance 5862 nust preserve anple alternative neans
of communi cation. Gand Brittain conplains that the ordi nance w ||
force its establishnents into |ocations that cannot support a
comercial enterprise. The district court isolated 63 | ocations as
"legally and physically suitable and feasible” for adult
busi nesses, of which the court noted that 90%are "undevel oped" and
W thout infrastructure and utilities, that no nore than five have
existing structures, and that only two have avail abl e buil di ngs.
Grand Brittain accepts these findings but conplains that adult
busi nesses cannot relocate to these sites and still have adequate
means of conmuni cati on.

The district court properly found that O di nance 5862 di d not
unreasonably harm Grand Brittain's busi ness prospects. In Gty of
Rent on, the Court upheld a simlar zoning ordi nance. The outcone
did not rest on the availability of "comercially viable"
alternative sites, but on the fact that the city provided a
"reasonabl e opportunity” for the relocation of displaced adult

busi nesses. ld. at 54. Ordi nance 5862 may not guarantee G and



Brittain desirable commercial properties, but it affords a
reasonabl e opportunity to bid in the comercial real estate market.

W have recognized the difference between promsing a
comercially viable alternative site and affording a reasonable
opportunity to operate an adult business at a new | ocation. In

Wodall v. Gty of El Paso, 950 F.2d 255, 261 n.5 (5th Cr.),

nodi fied, 959 F.2d 1305 (5th Cr. 1992) (per curian), cert. denied,

113 S. . 304 (1992), as nodified, we held that land is not
reasonably available if its physical and | egal characteristics nake
it inpossible for any adult business to relocate there. W do not
suggest that whether a location is economcally desirable is not

relevant to an alternative neans cal cul us. See al so Lakel and

Lounge v. Gty of Jackson, 973 F.2d 1255 (5th Cr. 1992). Indeed,

physi cal and |egal characteristics and economc desirability are
interrel at ed. Rat her, the question is whether the city offers
sites froma comercial real estate market--that is, sites that
busi nesses can |ocate on. Whet her a particular business can
succeed on such sites is not the question and it could not be, as
a practical matter.

As noted in Topanga Press, Inc., et al. v. Cty of Los

Angel es, 989 F.2d 1524, 1529 (9th Cr. 1993), alnost all |egal and
physi cal inpedinments to use may be recast as econom c barriers.

The Topanga Press court explained that the sites at issue in Renton

and Whodal | were part of the cormercial real estate market. [d. at

1529- 30. In short, City of Renton and Wodall ensure that adult

busi nesses have access to a commercial real estate narket, but do



not guarantee that a specific adult business can obtain existing
comercial sites at | owcost and with "market" access to assure its

prosperity. Cty of Renton, 475 U. S. at 54; Wodall, 950 F.2d at

255.

Qur question then is whether the 63 sites identified by the
district court give Gand Brittain a reasonable chance to conpete
in the coomercial real estate market. Bill Moore testified that
nost sites have electricity available and that many of them have
gas avail able, but that sone of themwould require water and sewer
extensions. He stated that approximately ten of the chosen sites
had t opographi cal probl ens that nade t hemundesirabl e and that only
one |acked street access. M. More also testified that no
alternative sites were |andlocked or wunder current use by a
governnent entity. Jimmy Davis questioned the appropriateness of
sone of the sites as alternative venues under the zoning
restrictions, but did not question that a nunber of these sites
coul d be transforned i nto productive conmerci al property. W agree
wth the district court that the <city furnished adequate
alternatives

.
In EWPBS, Inc. v. Gty of Dallas, 493 U S. 215, 227-30 (1990)

(plurality opinion), Justice O Connor, witing for Justices Stevens
and Kennedy, and joined in the judgnent by Justices Brennan,
Marshal |, and Bl acknun, stated that content-neutral regulations
cont ai n adequat e procedural safeguards when (1) any prior restraint

before judicial reviewof the |icensing process is for a specified



brief period during which the status quo is naintained; and (2)
there is pronpt judicial review after denial of a license. The
Amarillo ordinances are content-neutral, and FWPBS neasures
adequacy of its procedural safeguards.

Ordi nance 5942 provi des that an applicant denied a license may
appeal to the district court and that a |licensee nmay abate a
revocation by simlarly appealing and obtaining a tenporary
restraining order. Grand Brittain argues that the regulation
guarantees neither a brief interimrestraint on protected speech
pending judicial resolution nor a swift final judicial decision.
Grand Brittain also argues that O dinance 5942 shoul d provide for
a mandatory stay in the absence of imediate judicial review W
agree with the district court that the regul ati on cont ai ns adequat e
procedural safeguards, except in one respect.

In Freednman v. Maryland, 380 U S. 51, 59 (1965), Justice

Brennan stated that a challenged ordinance nust guarantee a

specified brief period in advance of a final judicia
determ nation on the nerits." Justice O Connor in FWPBS vari ously
recast this standard as a specified brief period "prior to judicial
review' and as a specified brief period "prior to issuance of a
license." W have interpreted this | anguage to require only access

to the courts within a specified brief period. See TK's Video,

Inc. v. Denton County, Nos. 93-4631 & 93-5234, slip op. at 6 (5th

Cr. June 14, 1994).
A denied applicant can imedi ately chall enge the regul atory

decision in court and request a tenporary restraining order to



prevent closing a business. The ordinance also requires a
licensing decision within el even days, reinspection within three
wor ki ng days, and issuance of a license within a day after the
correction of any deficiencies in an application. These restraints
nmeet the specified brief period requirenent.

Grand Brittain acknowl edges availability of a tenporary
restraining order, but challenges the absence of a nmandatory stay.
The availability of expeditious judicial reviewand the possibility
of a tenporary restraining order obviate the need for an automatic

stay. National Socialist Party v. Village of Skokie, 432 U S. 43,

44 (1977). W agree with the district court in every respect,
except one. The status quo required by FWPBS mandates that the
city cannot regulate wunder the adult business regulation an
operating adult business during a revocation proceedings until the
Chief of Police's licensing decisionis final. The ordi nance does
mai ntai n the status quo during a revocati on proceedi ng by providing
that "a licensee nay abate the revocation by filing an appeal with
the district court and obtaining a tenporary restraining order."
The ordinance does not address a business operating when the
ordi nance becane effective. The status quo nust be simlarly
mai nt ai ned for those businesses, such as Geat Brittain. TK' s
Vi deo, Nos. 93-4631 & 93-5234, slip op. at 4-6.
L1,

The district court is affirmed except in one respect. The

case is remanded to the district court wth the instruction to

enter judgnent declaring that until the Chief of Police's |icensing



deci sion becones final, the city cannot regul ate under the adult
busi ness regul ati on a busi ness operating on the effective date of
t he ordi nance and seeking a |license.

AFFI RVED | N PART and REMANDED W TH | NSTRUCTI ON



